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Introduction

Procurement of waste and recycling services is anihe most important and financially
significant decisions that a Territorial AuthorifyA) is likely to make in respect of waste
management. Determining how those services ainigross and how they are procured, is
therefore critical to good waste management.

The delivery of waste and recycling services thioegntracts is where policy and waste
management and minimisation planning are translatexd reality. In the wider scope of
strategic objectives, there is a real challengensure that contracts facilitate rather than
hinder moves towards sustainability. ‘Waste manegeg’ can no longer be achieved by
signing a contract to have rubbish collected amerato a landfill — the variety of waste
streams that require specific collection and tresiihoptions are ever-increasing and this is
key to improving New Zealand’s performance on wastkiction and diversion from landfill.

When considering the best way that waste manageseevices can be procured, it is a good
start to understand why TAs choose to contracsentices in the first place.

Current practice is for the majority of waste seegi to be contracted out — few TAs still
provide rubbish and recycling collections soleytlgh in-house or council-owned operators.
However going back 20 years or less, the situatias the reverse and the majority of
services were provided directly.

The waste management industry has in fact osdll&etween contracting and in-house
service provision before — one of the earliest gdasmbeing a contract for ‘dust removal’ in
central Londohin 1824. 40 years later, the service was takek bahouse and the Council
developed a number of facilities, a vehicle flewtd other assets. In 1988 the service was
again contracted out alongside operation or prowmisif infrastructure.

Varied influences have brought us to a time wherestnservices are contracted out,
including:

e Privatisation —in the mid-80s there was a shift towards privaitisain many western
countries. In New Zealand this was encapsulatetRagernomics’ and the drive
towards privatisation that entaifed In the UK, this was further enforced through
mechanisms such as the 1988 introduction of ‘cosgayl competitive tendering’
where in-house service providers had to bid agairigate supplier$
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e Cost — competitive tendering should theoretically redwserall costs to the local
authority, with nominal savings of around 18% releat in the UR®

» Waste Reduction —services are no longer as simple as the househpldeing a
receptacle out for collection, the contents beiagaved, and transported to a final
disposal site — and so specialists are more ofteunired

» Technology —the variety of treatment technologies available msethat there is no
longer one ‘best’ way to treat a waste stream arglrare that a local authority waste
officer has sufficient technical knowledge to idgnthe best option

* Risk —it is usually assumed that contracting out sesvjmets the local authority at a
remove from financial, health and safety, and marik&s

It would benefit all of us in the waste sector &view our assumptions on these issues,
consider to what extent they still hold true, arftetier the service delivery models in use are
still the most appropriate given the continuallpeing waste management landscape. Many
of us have no doubt had the experience of a cdntramg ‘bought’, and the ensuing
bombardment of contract variation requests. Ineeé cases, the local authority may have to
choose whether to allow their contractor to faibtigh poor finances, or to ‘bail them out’ in
the interests of continued services. TAs also rieeehsure they are fulfilling their role in
monitoring health and safety compliance — otherwlsy are just as liable as the contractor
should something go wrong. Whilst it is fairly gade demonstrate nominal savings gained
through competitive tendering in waste contract&ecthe cost of the procurement process is
taken in to account the net savings are often nahimjust a few examples of common
assumptions failing to hold true.

Waste management is increasingly becoming an enwieotal career rather than a technical
engineering one — a quick scan of internationdlaigr courses in waste management will
demonstrate this. The role of the public sectostezamanager now requires skills in
partnership building, contract management, andicedelivery; and the focus is less on the
technical and engineering skills that were in desn2d to 30 years ago.

These various shifts in the waste management ssletard therefore be reflected in the way
that we procure services and the forms of contitzat are used. In New Zealand a waste
management service contract is usually an adapeslon of a civil engineering contrict
although the MfE’sGuidance Principles: Best Practice for Recyclinglaaste Management
Contracts(2007) notes that this has “shortcomings for wasié recycling contracts”. This
raises a number of questions:

* why are many TAs still relying on a contract fortmat is not designed for our
industry, when it is becoming less and less relesad requires so much adaptation to
be used?

* Is the way the sector has become used to procwgergices in New Zealand
necessarily resulting in the best outcomes? and
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* Are our assumptions still valid as to what thosesttboutcomes’ might be?
The UK Waste Management Sector

The authors both have recent experience of TA wseteice procurement practices in the
UK, and have noted the differences to NZ practite.the UK, much wider variation has
developed in the way that waste management serareegrocured and the forms of contract
that are used. These forms of procurement ardarge part, responses to what is an
increasingly fast changing and fluid waste managerendscape. By discussing some of
these forms of procurement and contracting thauaoommon in New Zealand, we hope to
answer some of the questions raised above, anddpréood for thought leading in to your
next procurement project.

It is outside the scope of this paper to providéradepth analysfs but two of the relevant
key features that waste operators must respontthode the following:

* National waste minimisation targets that are devolved to TAs: this means that
performance in terms of waste minimisation is a feature of any contract — making
‘output’ based specifications and integrated catgranore logical.

« Landfill Allowance Schemes limiting the quantities of biodegradable municipal
waste that can be landfilled. Diverting biodegtddavaste (organic waste) means
that capital intensive facilities must be procuradd the payback on such facilities
requires long contract timeframes.

Traditional Procurement and Contracts — where we hage come from

The practices that have become common in New Zealaer the last 10 to 20 years are what
we outline here as the ‘traditional’ proctss This is essentially what is described in the
MfE’s Guidance Principles.

The procurement process typically begins with deal authority working through some kind
of planning and consultation process to agree #is&ctparameters and scope of the service(s)
to be provided. Some kind of tender document peliwritten, usually comprising a standard
‘front end’ for general conditions, with a spec#fions ‘back end’ where the service
parameters, performance management, payment meoigrand other terms and conditions
are set out. An evaluation methodology will beeleped and agreed.

The length of the contract for a collection-basedtiact will usually be 5 to 7 years; based
on the premise that collection vehicles are usualtyortised over that period. Other
contracts, such as those for processing facildied transfer stations, are often longer for a
similar reason. Once responses to the tender gsdw@ve been received, whether through a
‘request for proposal’, ‘request for tender’ oretiprocess, the offers from the market will be
assessed against the agreed evaluation criteria dadision made.

This is obviously a very simplified descriptiontbe process, and within this there is potential
for much variation and the inclusion of ‘partneting ‘alliancing’ approaches - however the
basic steps taken remain the same.

° For more detail - the UK waste sector is the tafia series of articles by the authors in Wastefemess
19 0f course our earlier discussion of the historgaitracting means that there is no such thingraditional’ -
but this is generally the default option for mastdl authorities at the moment.



If the specifications section of the contract haerbprepared thoroughly, the advantage of
this approach is that the contractor can be heidlyito the terms of the contract and the
relationship can be restricted to monitoring, perfance reviews, and payment.

The disadvantage, as many of us will have expeggnis that it is next to impossible to

consider all eventualities in the diverse servieesoffer today, and allow for these in the

specifications. Therefore in most cases, theiogiship between the contractor and the local
authority inevitably involves an amount of negotiatand agreement to resolve how these
unforeseen issues are dealt with. The increasangptexity of waste management services
means that this is happening more and more, leattinthe emergence of terms like

‘partnering’ and ‘alliances’ with contractors rathban a more formal, strictly contractual,

relationship.

This process is very similar to what is termed ifl 4 quantities’ contracts in the UK. The
specifications section of an average New Zealamdract, along with the prices bid by the
successful tenderer, becomes the bill of quantiigainst which all services must be
performed and charged for.

In years gone by traditional contracting approachesthe needs perfectly adequately where
services were relatively well defined. Nowadaysveeer 7 years is a long time in waste
management. After a couple of years of a contch@nging priorities, an increasing focus on
waste minimisation, and the development of newrteldgies could mean that the original
requirements have varied beyond recognition.

Where a local authority and their contractor havgoad relationship and both follow a
partnering approach, this doesn’t necessarily caupeoblem. However as soon as either
party challenges the other, the lack of a detadlgoeed service specification and charging
arrangement leaves both in a weak position and aftg/s of searching through emails and
paperwork will follow before a resolution is readhe

Alternative Procurement Processes

Public procurement processes in the UK are extretngltly controlled by the Government
and by European Union Rules. The four methoddahlai for waste management contracts
are open, restricted, negotiated, and competitizegle procedures.

* Open: the procurement process is similar to the traddiotendering process
described above. Any organisation able to proviaeservices requested submits a
form of tender document, and the award of the temglenade based on prepared
assessment criteria, in which price usually featsteongly.

* Restricted: similar to above, except that an initial selettrocess is carried out
through a pre-qualification questionnaire or simiend only those selected potential
suppliers can submit a tender.

* Negotiated Procedure: negotiations are carried out with a number of pidén
suppliers to agree the details of the tender cmmdit This procedure can only be
used in certain circumstances, and is subject tefaregulation to ensure that
competition is still achieved.



Negotiated Procedure procurement processes cadvieetiaed or not. If advertised,

the advertisement has to be placed in the Offid@lrnal of the European Union

(OJEU) inviting expressions of interest. In thédg the local authority selects the
suppliers they want to negotiate with, as longh&se are a minimum of three (or less
if you can’t find more than three potential supgdje

The negotiation process suits situations wheresgieeifications are strongly outputs
based, and services could be delivered in a nuofbeays. They are also used when
the potential suppliers are likely to be extremhjited, and the specifications can not
be agreed with negotiation with potential suppliers

» Competitive Dialogue Procedure:this is a new procedure introduced in the UK in
2006 and can only be used in certain situationSimilar to ‘negotiated procedure’
but more structured - this is suited to complext@mts where the local authority and
the potential suppliers both benefit from havingaded discussion of the proposed
service or facility (for waste management procunetnebefore the contract is
awarded. It is useful where a local authority define the outputs they are aiming
for, but a wide range of potential solutions araikable or they are not sure how best
to achieve the outcomes; for example, a local aitthamay wish to divert 20% of
their waste from landfill. The myriad options fachieving this could then be
discussed with prospective suppliers through tbenjgetitive dialogue’ procedure.

The aim of competitive dialogue is to allow thedbauthority to select suppliers with
the most potential, and discuss their needs andreggents with only those suppliers
with the intention of identifying solutions or fadr defining their specifications.
Several stages of ‘dialogue’ can be carried owlggassively narrowing the field.

At some stage the suppliers are asked to submit pheposed solutions in writing,
and this forms the basis of the contract documdpobst-tender negotiation is very
limited under this process, so it is important ththe written proposals are
comprehensive and reflect the discussions held thighlocal authority. Legally the
most ‘economically advantageous’ written propogatlemder must then be accepted.
By definition, this tender will meet the requirenteiof the contracting authority as a
result of all the prior discussions and so where petential suppliers arrive at the
same solution, the cheaper or ‘MEATtender should be chosen.

Competitive Dialogue procedures are commonly usild Rrivate Finance Initiative
(PFI - a form of public-private partnership) prdgc

Most waste management contracts in the UK untill#is¢ five years or so were procured
through the open or restricted procedures. Thesemare traditional procurement routes,
while the negotiated and competitive dialogue pdoces reflect the changes in the waste
market by encouraging open discussion and forntah@ang-style approaches.

Alternative Forms of Contract
There is a similar level of variety in the UK whigrromes to forms of contract, ranging from
long term, formal partnering contracts to shorbestrict specification-based contracts. Here

1 Office of Government Commerce (2006)GC Guidance on the Competitive Dialogue Procediaréhe new
Procurement Regulationsivailable onwvww.ogc.gov.uk
2 Most Economically Advantageous Tender is ofteemefd to by the acronym MEAT



we discuss some innovative examples of differemtregt forms and what advantages they
can have in the current waste management enviranmen

Public-Private Partnership Contracts

One of the earlier examples of a long-term, trudytpering, contract in the UK was thé®3
generation’ contract between South GloucestersBiancil and United Waste Serviéés
This contract was a full facility contract delivegi all waste management services, and was
also one of the earlier PFI contracts agreed -esign July 2000, for a 25 year period. The
contract specifically provided for an in-vessel gmsting facility by 2008, 2 transfer stations
and 2 recycling centres, along with collection ggs which were to be reviewed at least
every five years.

South Gloucestershire Council worked with a notgoofit sustainability organisation, Forum
for the Future (FFTF), who specialise in sustaieaptocurement. The "B generation’
contract was a part of FFTF's ongoing procuremeatkywand their role was to help the
Council identify criteria to choose a long term tpar rather than a service specification
approach with the lowest price accepfed

Private Finance Initiatives

BOOT (build, own, operate, transfer) and DBO (deshyuild, and operate) contracts are quite
similar to the long-term public-private partnershgmtracts that are becoming more common
in the UK, especially where private PFI fundingngolved. At the end of a BOOT contract,
the ownership of the assets involved transfer bac¢ke local authority.

The advantage of these contracts for a local aifyhisrthe private sector investment that can
be accessed, based on the certainty of a longdensistent income. Contracts can be very
tightly specified, or can be more outputs basewich case the private sector is asked to
propose their favoured technology to achieve thpuis required.

To attract reasonable investment from the privatéos, BOOT and similar styles of contracts
need to be longer than most current waste manadeseerice contracts. In a recent New
Zealand example Auckland City Council and Manukéy Council signed a 14 year BOOT
contract with Visy. In the UK, it is not uncomméor these types of contracts to be 25 years
or even longer.

One risk with a contract of this nature is that ¢bencils involved are essentially confined to
the technology that's chosen when the contractngdred. Although some variation can be
allowed for in the contract documents (such as ficadions to allow the inclusion of new
materials in a MRF) the basic technology remains same and this also dictates the
collection methodology used.

It can also be a risk to enter in to a contraceasn a technology that has not been proven
locally, and so the technologies involved in thesetracts have usually been in use for some
time and are no longer at the cutting edge of iation.

Cost-plus

13 Soon after the contract was awarded, UWS werehitaug by SITA UK (although both were owned by Suez
at the time).
14 www.forumforthefuture.org.uk




These are a relatively new form of contract inthe When TAs are looking for value for
money, flexibility, variety and responsiveness heit full-facility contracts, an arrangement
where the contractor is paid per service or vssitot conducive to achieving efficiencies and
so often these contract forms evolve into a ‘cdgs’parrangement.

The theory behind cost-plus contracting is that libeal authority accepts that they are
employing a profit-making business, and therefa e true costs of providing the service
plus an agreed profit margin. In return, the cactor must provide access to their accounting
records and an open-book approach is maintaindte TR has complete control over how
their funds are spent and prioritised, and alteratito the allocation of funds can be made
quickly as the needs of the community changes.eXarnal auditor is usually involved who
will check prices against the market. In many saffehe contractor is found to have prices
higher than the general market, adjustments willlbe to the local authority and back-dated
as far as necessary.

A contract manager at a local authority working emithis type of arrangement needs to have
a good understanding of the practicalities of plong waste management services, and the
ability to carry out a ‘common sense’ check of g from the contractor between audits
(although as noted adjustments can be backdatéd)contractor delivering a cost-plus
contract needs to have the capability and expeziéorca wide range of services and perhaps
as a result, most cost-plus arrangements are artfedl companies that have the ability to
support their regional offices with expertise apedalists as and when required. In some
cases, the local authority and their cost-plusreatdr are co-located in offices — improving
partnership working, transparency and responsigefugther.

Council-Controlled Organisatior3

The final point mentioned for cost-plus contracteménstrates how for some TAS,
contracting is almost coming full circle with seres being delivered on a reactive basis and
closely managed in-house. Some TAs in New Zealemek short-cut that circle, and still
provide services through a business unit or diyaathouse. There are a range of options,
with varying levels of management and financial olwement in the operation of the
organisation involved.

Council-controlled organisations (CCOs) can bepiafit or non-profit, but the TA must
have a controlling share in the organisation, wéethrough voting rights or management. A
council-controlled organisation which is intendex rhake a profit is termed a Council-
Controlled Trading Organisation. The advantages-tiouse services, or a CCO, are similar
to those of a cost-plus arrangement, with the addgplonsibilities of health and safety, staff
management and maintenance of vehicles and fasiliti

Transwaste Canterbury Ltd, operating the Kate Yalendfill, is a good example of a
council-controlled organisation where the ‘counbitlding a 50% share is in fact a group of
local authorities from the Canterbury Region.

The Royal Commission review of Auckland region gmamce recommended that waste
management for the new Auckland Council would ket Helivered through a CCH

' Formerly known as LATEs — Local Authority TradiBmterprises if for-profit. Non-profit organisati®n

included trusts and incorporated societies.
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There is little public appetite for local authcegito provide perceived ‘high-risk’ services or
facilities through such a direct relationship sasha CCO, and councils are also seen as being
poor at achieving commercial objectives and at mgki profit. This perception could make
life difficult for a TA that is keen on a more uma waste management solution but also
wants to retain the control and flexibility thatC&£O arrangement provides — and often they
may end up in a BOOT or design-build-operate aramgnt instead.

The changing New Zealand Waste Management Landscape

Various recent government initiatives are contiitgito the rapid state of change in the waste
management sector, including:

* The newly-enacted (September 2008) Waste Minimisath Act 2008has created a
new legislative environment for the management a$te - including the imposition
of the waste levy.

* Further drivers for change in the sector are algueeted from the revision of the
National Waste Strategy targets which are expected to be announced towards the
end of 2009.

* The introduction of &NZ Emissions Trading Schemewhich will impose a cost on
waste disposed of to landfill (although the meckianfor this is not yet determined);
and

* The possible intention by central government toomhice National Environmental
Standards on waste disposal facilities (includileguafills).

TA budgets are also under extreme pressure iretaaomic climate, and there is increasing
incentive to seek efficiencies from all waste mamagnt services. The overall effect of all
these changes is likely to be an increase in d@mosts, which will incentivise diversion and
require higher standards of planning and managewpfesgrvices to achieve cost reductions.
The role of procurement in achieving these varioyseratives will mean a stronger focus on
strategic and long term implications, with servidesving sufficient flexibility to meet
changing demands over a contract’s life.

TAs will need to consider following types of semiequirements:
* Increasing the variety and quality of materialdexikd for recycling/recovery
* Ensuring long-term viable markets exist for coketmaterials
» Establishing or expanding processing capacity
» Transfer of resources between contracts
* Meeting government or locally established wasteimisation targets
» Ensure efficiency of service delivery
* Meeting ever-increasing householder expectations
* Ensuring health and safety of workforce
» Controlling administrative costs and resources
» Ensuring risk is allocated efficiently (i.e. to whet is most effectively managed)
* Managing service changes

New approaches to procurement arrangements arelycleeguired to meet the new
challenges. It is our view that, taking a leadhrfreome of the approaches we have observed
in the UK, these new approaches will need to lao&rtangements that more closely align the
interests of the service provider and the custdicmincil/ratepayer).



Key aspects of this new approach could include:

* Integrated contracts, allowing the transfer of weses between diversion-related
elements and disposal-related elements

* Including certain infrastructure in integrated cawts, such as transfer and resource
recovery facilities and even potentially procesdauglities

* As a result of the complexity involved in integmiteontracts; relatively long contract
cycles are likely to be more sensible, particulavhere infrastructure development is
involved and longer periods are required to amextipital investmeht

* Longer procurement cycles make flexibility in thentract an imperative, given the
changes that can occur in waste management ovealarsumber of years

» Contracts must be structured to enable flexibiMyile also aligning the interests of
the different parties so that everyone works toieaeh the same outcomes —
contractors need to benefit from achievement ohcowbjectives by including waste
minimisation, service quality, ratepayer satisfactietc. as KPIs tied to financial
incentives.

Summary

We are no longer operating in a waste managemeidrse&here a contract can be simply

specified and tendered. Waste management sehlvasesmoved far beyond kerbside rubbish
collections — there is now a bewildering and ewereasing array of potential technologies
available, and individual waste streams are idedtithat each need specific services and
treatment. It will be a rare local authority wastanager that will have all the experience and
knowledge required to identify the best solutiosgble for their community extending many

years in to the future.

Longer term, partnering style, contracts focusedpecifying outcomes rather than services
can put the task of designing the best package dlnet private sector, with the ability of the
company to deliver and manage waste services tie bhawarding contracts rather than the
lowest price for a set requirement. Procuremeotgsses are less frequent, although there is
a higher risk in signing up with a partner for adtehy period — during which time the partner
themselves could change significantly.

The reasons why local authorities began to contattservices 15 to 20 years ago are no
longer so applicable. The financial risk has desti@bly not been removed from the local
authority, and health and safety legislation makesprincipal of a contract liable as well as
the immediate employer.

It is timely for the public sector in New Zealararethink the reasons for contracting out our
services in the first place, and consider whetheery different approach could achieve a
better result in waste management and in finapeegbrmance, now and in the future.

7 In the UK typical integrated contract periods &deyears (two vehicle replacement cycles) and Ionge



